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Residential Tenancy Database- Model Provisions

Q Shelter is a Peak NGO committed to working towards a fairer and more just housing system. We
provide an independent voice on housing rights and provide a link between government and the
community through consultation, research and policy advice. We are committed to improving
housing access for all Queenslanders. Within this, our funding mandate and the social justice
framework in which we work puts particular focus on the interests of low and moderate income
housing consumers and others who struggle to meet their housing needs in Queensland.

Our members are both individuals and community organisations across the State. Q Shelter
currently has a total of 18 active branches that are formed either around a geographical area, or
represent specific housing needs. The special interest branches include the Seniors Branch, the
Women’s Housing Network, the Indigenous Branch, and ASHRAM (Agencies Supporting Housing for
Asylum Seekers, Refugees and Migrants).

To develop this submission Q Shelter consulted with a range of our branches and with key people in
our networks who have knowledge and experience of tenancy database issues affecting renters. The
views expressed in this submission are those of Q Shelter as an organisation and do not necessarily
represent those of the organisations or individuals consulted.

Queensland Shelter recognises that without effective regulation the use of tenancy default
databases can create an insurmountable barrier to obtaining housing that places many
Queenslanders at risk of homelessness.

Residential tenancies and Rooming Accommodation Amendment Bill 2009

Qld Shelter acknowledges the Residential Tenancies Authority’s work in drafting model provisions
that we hope will form the basis of nationally consistent tenancy database legislation. Queensland
Shelter has consulted with stakeholders in the tenancy support and homelessness prevention
sectors and offers the following feedback on the proposed amendments.

1. Do the provisions provide an effective framework for regulating the conduct of lessors,
agents and database operators in relation to residential tenancy databases? If not, please
explain your view and if possible, provide suggestions for how the provisions might be
amended to address your concerns.
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Stakeholders consulted were of the opinion that the draft amendments will in large part make
access to rental accommodation easier for many prospective tenants.

Provisions that require a listing agent to provide a copy of a database listing are particularly well
received as are those that require a database to remove an incorrect or outdated listing when
advised by the listing agent. One support agency stated that obtaining a copy of a database listing
has been “half the battle for low income earners” who have to struggle to find the money to pay
for the information.

Stakeholders were also supportive of provisions that:

e Prohibit listing when a tribunal termination order has been adjourned or revoked. For
instance, a tenant should not be listed when an amount is owed above bond and there is a
payment plan in effect.

e Require lessors to notify database operators of inaccurate listings and database operators to
remove them. Questions were raised about the practical application of this provision as
database operators require tenants to obtain tribunal orders before removing default
listings. Prior to the introduction of tenancy database provisions in the 2003 Residential
Tenancies Act lessors could access, edit, and delete database listings through their account.
The removal of this facility has created additional obstacles for tenants who have since been
forced to pay either $5.45 per minute or provide a bank cheque or money order for $14.30,
all requiring extra costs to purchase, or wait 28 days for a free response to enquiries about
possible listings.

e Require lessors to advise tenants of proposed database listings. Stakeholders suggested that
current generic letters given to all tenants and applicants by lessors informing them that
they use tenancy databases and will list clients in the event that they default should not be
considered adequate notice under this provision. An example of this provision follows:

I/We understand that in the event of this application being approved by the agent, the
agent may report any defaults that may occur at the end of the tenancy with TICA default
tenancy Database and any other database which may be available. |/ we understand that in
the event of default being reported to TICA default tenancy database, the removal, the
removal of such information is subject to the guidelines of the database company.

e The duty for lessors and databases to provide details of listings if requested. Lessors and
realtors should provide listing information at no charge. The time and expense involved in
obtaining listing details are significant barriers for low income earners. Tenants are often
forced to expend time and money to obtain copies of enquiry listings, which are mistaken
for defaults.
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e Limit the length of time a listing can remain on a database to three years. Stakeholders felt
that imposing a statutory limit is a significant step and recommended that existing listing of
over three years old be deleted from the system. Listings placed by lessors who are no
longer active and cannot be verified as breaches should also be deleted.

Stakeholders expressed concerns about proposed amendments that may allow lessors to list tenants
for unproven debts.

e Concerns were raised that s.459 could make it easier for lessors to list clients on tenancy
databases for unpaid rent without the debt being proven. Current provisions in Part Four of
the Residential Tenancies and Rooming Accommodation Regulations 2009 state that former
tenants can only be listed if the amount owed is greater than bond (s.15) and subject to a
conciliation agreement or tribunal order (s.16). Tenants may also be listed for repeat
breaches and objectionable behaviour only when these are subject to a tribunal order. The
proposed amendment, as written, may make it easier for lessors to list tenants for alleged
debts without any tribunal action taken, which the tenant must then contest. Amounts
owed above bond but subject to a current repayment plan should be excluded from listing.

e Concerns were also raised about requiring tenants to compulsory mediation under s461 (4).
Engaging in informal mediation using another person — for example a professional
mediator is identified within the provision — (under s. 461(4)), could add months to the
process by turning the claim into a non-urgent application. Currently tenants may lodge an
urgent application with the tribunal and have the application heard as urgent within 14
days under s.415 (6). Mediation through the Residential Tenancies Authority can take
significantly longer without reaching an outcome.

Recommendation:

e Queensland Shelter recommends continued treatment tenancy database disputes as
urgent tribunal matters to be heard within 14 days without compulsory mediation.

e Queensland Shelter recommends restricting listings to those proven by a tribunal or
conciliation orders.

e Queensland Shelter recommends that lessors and agents provide listing information at no
cost to the recipient.

e Queensland Shelter recommends that agents provide full details of proposed listings
rather than generalist information on the agency’s listing policy.
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2. If these provisions were adopted, as drafted, would the provisions be workable in
Queensland? If not, please explain why, providing practical examples and whenever
possible, attach relevant data or documentation to support your view.

Questions were raised about tenants’ ability to challenge interstate databases for non-compliance
with Qld tribunal orders that may arise where a database is included in an action as a non-relevant
party under s.464B. For instance, if a Queensland tribunal directs a non-compliant N.S.W. database
to remove a listing the claimant must pursue the matter in a court of equivalent jurisdiction in that
state, which would be time consuming, expensive, and beyond the claimant’s resources.

Nationally consistent database regulations are required for tenants who move interstate in search of
employment or affordable housing. Currently, Queensland residents listed in N.S.W. have little
remedy available.

Additionally, lessors who originally place an incorrect or unjust listing may be charged with non-
compliance under s.464C where a database operator refuses to removes a listing. Otherwise, it is
difficult to understand how a Queensland Tribunal could order an interstate database to pay
compensation under s 464D. Anecdotal evidence suggests that realtors are still placing tenants on
default databases before the tenancy ends.

Recommendation:

e QShelter recommends that the Office of the Federal Privacy Commissioner’s National
Privacy Principles be amended to require compliance with state and territory tribunal
orders regarding tenancy databases.

¢ Queensland Shelter recommends applying penalties to lessors and agents that place
incorrect or unjust database listings (as the Residential Tenancies Authority Legal
Investigations Unit can only investigate breaches that relate to penalty
provisions).Penalties imposed on an interstate non-relevant party may not be enforceable.

Are the provisions clear and unambiguous? If not, please explain your view with reference to
specific provisions.

Sections s 459 and s.464 | (2) regarding acceptable reasons for maintaining person’s details need
further clarification. A sample of a recent TICA default database listing included the database
operator records the tenants’ name, date of birth, members search name, date lodged, property
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reference number, and the lodging agent’s contact details only. No details of a breach are provided.
As such, these listing should be considered illegal under an amended Act.

The storing of applicants names and identifiers such as date of birth or driver’s licence details on
enquiry and history databases often leads to confusion amongst property managers and listed
persons. For instance, where some databases maintain enquiry and history databases property and
on-site managers may confuse these with default listings and reject a tenancy application.

Tenants and community organisations are also often confused by these listings and may advocate to
apply to tribunal to have the enquiry listing removed, placing an unnecessary burden on the
claimant, tenancy worker and tribunal.

Questions were raised as to whether the enquiry and history databases are permitted under
Schedule 3 of the National Privacy Principles, which state that the information collected must be
necessary for one or more of the database operator’s functions.

An example of a Queensland tenancy application shows that while an applicant consents to having
their details checked against tenancy default databases there is no consent given for a corollary
listing on an enquiry database.

“1/we authorize the agen tyinformatienthatersylse(sig n
listed on myself/us with the TICA default tenancy database and any other database that may
be availabl e”

It is unclear what function the maintenance of history and enquiry databases serve for a tenancy
database, other than to act as an additional screening tool based on the number of unsuccessful
tenancy applications lodged by a person. A tenant without any default history should not have
their personal details held by an agency that has no consumer/ trading history with that person.

Recommendation:

e Queensland Shelter recommends nominating a seven day time frame for tribunal orders
directing removal of database listings under s.464 (2). Currently this is left to a referee’s
discretion which may either be within 14 days or within “a reasonable time”. A consistent
timeframe will encourage national consistency of practice.

¢ Queensland Shelter recommends that database legislation addresses the practice of listing
applicants on enquiry databases.

4. Do you have any other comments regarding the Draft Amendment Bill?
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Queensland Shelter supports the Tenant Union’s proposal to limit the allowable duration of a
tenancy default database listings to one year.



